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ABSTRACT

Inventory Proceedings play a very important roletle devolution of Heirship in Goa. The InheritarineGoa can be
partitioned by way of drawing of a instrument cdllBeed of Qualification of Heirs which is drawn dwef the Special
Notary or by way of instating of a suit before @eurts which is called as Inventory Proceeding. @hele looks at some
of the key points which govern the aspect of IrorgriProceedings in Goa along with the role of thead of the Family.
The Article also takes a glance at the procedulievieed in such Proceedings and the duties to bgquaby the Head of
the Family. The Article also puts light on someigiad pronouncements in the field of Goan Familyl.al'he Article

further tries to highlight the importance of uniforcivil code as envisaged by our Constitution.
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INTRODUCTION

"The Code Napoleon" as it is popularly being refdrto, has its source in the teachings of Frenelm@n and Italian
Jurists. Civil Code governs the realm concerned idimily, contracts, succession and property lang aniversally

followed by all faiths and communities without anigs.

This Code has the special and unique feature obrjrorating within itself the directive given bytite 44 of
the Constitution of India i.e. Uniform Civil Codedreby having a sense of equality in the mattens@ming Family Law
without any distinction with respect to religionaste, race, creed, gender. Times have changednaGada, the Goa
Succession, Special Notaries and Inventory Prongedlict 2012 has now been enacted which substantigfilaces the
Portuguese Civil Code of 1867 and Civil Proceduoe€of 1939.

Importance of the Civil Code in Goa

Article 44 of our Constitution under Chapter givatress for founding of a Uniform Civil Code for iadof India which

would be governing its subjects without any didimt and bias.

In the words of the Hon'ble then Chief Justicerafi, Shri Y.V. Chandrachud at the occasion of gmérg the
Inaugural Speech at the Conference held by the Baaan and Diu Advocates Association on 'The Falralys of Goa,
Daman and Diu', expressed his views of the Unif@iml Code by saying that:-
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"It is heartening to find that the dream of unifo@ivil Code in the country finds the realizationtime Union

Territory of Goa, Daman and Diu only."

After Goa attained liberation from the colonialewdf the Portuguese, the Parliament passed the@zwaan and
Diu Administration Act of 1962, By virtue of whichll the laws in force before 20th December 196&rig part of Goa,

Daman, Diu were continued to be in force until adeshby competent authority.

The Civil Code of 1867 embodied in itself as a smiftained code governing its subjects in the reafm
Marriage, Divorce, Law relating to Children, Sucies. By enactment of the Goa Succession, Speashridés and

Inventory Proceeding Act 2012, the law relatingtaccession and Heirship is now governed by therlattt.

The Civil Code, 1867 was in force with effect frdmst August 1870 and incorporating the provisionsheflaw
relating to succession, notaries and inventory ggding. The Civil Procedure Code of 1939, whicls waforce from 1st
January, 1941 contained the procedural aspectingelo the law contained in the Civil Code of 18@he Notarial
Decree which was in force from 14th November, 1@f¥erned aspects relating to notarial acts inclyditills,
Succession Deeds, Ante Nuptial Deeds, Adoption BeBeélinquishment Deeds. Section 5 of the Goa, Daamal Diu
(Administration) Act, 1962 authorized these enacttad¢o continue to govern the subjects till it iedified by competent
authority. Presently, the provisions containethin Goa Succession, Special Notaries and Inveftrgeeding Act, 2012

governs matters relating to the Succession, SpNoi@ry and Inventory Proceedings in Goa.
Key Terms Relating to Succession Law in Goa

» Inventory Proceeding: It relates to the procedwioived by way of court proceedings inorder to tjes
inheritance of the estate leave partitioned amasdéirs. It also includes the order from the cdorallocate the

inheritance among the heirs

» Mandatory Inventory: When the moiety holder or tigér apparent is interdict, absent person, unknasminor
then the inheritance cannot be partitioned by wiagrawing a deed of qualification of heirs andsittompulsory
to file inventory proceedings in the competent Gotlihe court case so filed is termed as Mandatovgmitory

Proceedings.
» Estate leaver: He is the person whose inheritantebe partitioned after his death among his legatessors.

» Legal or intestate succession: When the estatedednes not specify his legal heir by way of instemt like a
Will, the inheritance is partitioned by operatiohlaw which is referred to as Legal or Intestate@ssion. It
means absence of any testamentary document drager the Goa Succession, Special Notaries and loment

Proceeding Act, 2012 to determine the heir in Hraily.

e Matrimonial regime: When the husband and wife attigg married they have the option to choose jfstesn
which they want to adhere to and which will deteveniheir rights and duties as regards the matriahqmoperty.
The system that they choose is called the MatrialdRégime.

» Moiety holder: The spouse of the estate leavealied Moiety Holder. The Moiety holder has equadrghto the

assets of the couple.
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* Right of representation: The Right to representaifoa legal right which certain dead relativessfate leaver
have and which enables him to succeed to the talneg even if the heir is dead at the time of pantiof the

inheritance.

* Renunciation or repudiation of heirship: The rigtdt is exercised by the heir whereby he releaiseshiare in the

inheritance left by the estate leaver and whickvae entitled to inherit in the absence of such meration.

» Forced heir: Except as provided under the Goa Sgome, Special Notaries and Inventory Proceeding 2@12,
the Estate Leaver cannot deny certain mandatome dbahis legal heirs after his death. Such an iseqalled

Forced Heir who has a right to acquire the guasghteinimum right to inherit as fixed by law.

» Head of the family: He is also referred to as tlaé€ta de Casal and he is responsible to lookthfteénheritance
for safeguarding the same till the same is partitb The Head of the Family is responsible to &hrriionestly

under oath the list of assets and liabilities &fittheritance of the estate leaver.

» In officious gift or will: Any gift/will made by tle estate leaver whereby the mandatory share obfthe other
heirs is affected thereby resulting in encroachnmenthe legitime of any of the mandatory heir ifethas an

Inofficiously gift or will.

* Interested party: An interested party includeshbi of the estate leave or his moiety holder.dsecwhere the
estate leaver had executed a will, it includesetkecutor when there are any minor, interdict, umkmdneirs or
legatees. Further, it includes the persons who e to usufruct partly to the inheritance thougfthout

determining its value and also includes the Exacuto
Provisions Governing Inventory Proceedings in Goa
Opening of the Succession

When a person dies, his legal successors stepsimtshoes and thus the inheritance opens wheadtate leaver dies.

The jurisdiction for the opening of the successgascertained as follows:
When estate leaver abode was in Goa, the inheeitanald open where he resided permanently.

If the estate leaver had certain immovable progerith Goa but did not permanently abode in theeSiatGoa
then the succession would open at the place whisrémmovable properties are situated in Goa andmwihe said
properties are spread in different parts of theedfaen the inheritance would open at the placerevtiee majority of the

properties are situated based on the its value.

When the estate leaver has immovable propertieatei in rest of India apart from Goa, the inhed&opens in

Goa even if the value of immovable properties st tf India is more as compared to them in Goa.

If the estate leaver dies outside Goa without paentabode in Goa and did not held any immovaldggnties
in Goa but has movable properties in Goa, his itdrere would open where his major part of movabigpprties are
located in Goa. In case the estate leaver neitm@ded permanently in Goa nor held immovable pt@sein Goa, his

inheritance would open at the place of his deatBada.

Unless the marriage between the spouses is govémedsolute separation of assets, the court irctwtie

inventory proceedings of one spouses was filed slsd have jurisdiction to entertain any inventprgceedings that may
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be filed after the death of the moiety holdertie. other surviving spouse.
Who can Succeed as an Heir

Except as provided expressly by the Goa SuccesSjoecial Notaries and Inventory Proceeding Act, 2@y
person born or conceived at the time when inhes@apens is competent to succeed. This rule howses not apply to

the State as a successor.

In case the estate leaver had executed a testapnémgument as regards his heir, then even thsopewho is

yet to born can be a heir to the inheritance. Alse entities have juridical identity can also barHo the inheritance.
Petition for instituting/ filing of Inventory Proce edings:

Inventory Proceeding can be filed by an interegi@dy or his attorney by way of filing a petitioefore the court having
jurisdiction in the matter. If any party is undesability his personal representative can file ple¢ition on behalf of the
said disabled person. The petition should be aceored with the death certificate of estate lealfdhe death certificate
of the estate leaver is not registered, then thidigresr can produce other admissible evidencertwve the death of the
estate leaver. The petition filed for institutifeetinventory Proceeding must include name, addtesss standi of the
applicant along with the name of the estate lemterse succession is opened. It shall also inclhdeltrisdiction clause
supported by facts, the value of the successiomaxhethe details of person who will discharge they df Cabeca de
Casal. The applicant shall also disclose whetheretiare any minors in the line of succession anethdr the Inventory

Proceedings so filed comes under the purview oh@mp jurisdiction.
Appointment of the Head of the Family/Cabeca de Cas

The Court in which the Inventory Proceeding isdileas the power to decide as to whom to assigroteeof Head of the
Family/Cabeca de Casal. If necessary, the Courtaoagluct an inquiry in the matter to determinegame on the basis of
all the documents filed as regards the Inventorgc@eding. On appointment of any person to be thadHs the
Family/Cabeca de Casal, he is duty bound to digehhis duties with utmost care, diligently andHitly. The Head of
the family is required to produce all the relevaapers which may affect the Succession and it reduio make a
declaration which includes the details of estatede and his heirs like name, date and place dhdezarital status and
whether there was any pre-nuptial agreement betweepstate leaver and his spouse. The detailsdwfatther include
the details of any will or gift done by the esttdaver. The Cabeca de Casal shall also suggestatines to constitute
family council if the Inventory Proceeding comesden orphan jurisdiction. The declaration of the ¢ied the Family
would also include details of assets of the ed&steer along with the details of the legatee ardlitors. The copy of any
information supplied by way of declaration alondhwhe supporting documents is required to be segppb the interested

parties as well.
Declaration of the Head of the Family

The Head of the Family is duty bound to conductrbie faithfully and without any bias. He is suppdgo depose before
the Court impartially and fairly. His statements/dareat value before the Court and are presumée toue and if any
person has any objection to the same, then the isnms the said person to prove that the statemwietite Head of the
Family is false. However, this rule will not apphhen the statement made by the Head of the Faraitgins to his own

interest inrespect to the inheritance and wheratwenandates a particular procedure to prove ceféais.
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Rights and Duties of the Head of the Family

The head of the family performs the role of theatssinanager pertaining to the inheritance. It $schity to receive the
income, profits from the assets and to meet theméiabilities pertaining to the estate. He isoatiuty bound to keep
record of the finances and submit the same anntaliiye Court in case the usufruct of the inhedéaproperties does not
belong to him. The head of the family shall meet éxpenses which includes amount given to any ehtirs and the

balance amount pertaining to the inheritance Isetdeposited in a Nationalized Bank.

The Head of the Family is only like the managerttad inheritance till the Inventory Proceeding isafized
having limited powers with respect to the propertiéthe inheritance. The Head of the Family irstretch of imagination
is the owner of the properties and cannot aliettidesame except when they are of perishable ndwvemn if the Head of
the Family creates a lease of a temporary natuvell ibe in effect till the Inventory Proceedingse finalized. The Head
of the family is duty bound to take all necessaeps to safeguard the inheritance. Also, when thezeany debts which
may become time barred, the Head of the Familytimasluty to act in the matter so that the inteoéshe Inheritance is
protected. The Head of the Family is entitled feimbursement along with accruing interest thereomespect of the
expenses incurred by him to manage the inherithfweever, he is not duty bound to pay any interesttfie amount

which he has received in respect of the inheritamtess in case of default on his part.
Conduct of Inventory Proceeding

As in any general court proceedings, the InvenRmyceedings are held in open court. The court @diogs in the course
of hearing are recorded in the form of Roznama. CThart of Partition prepared in the course of InegnProceedings
including the Preliminary Chart, the copy is praddto the parties or their legal representativesamm as possible
preferably on the very next hearing date. Also, Hagious copies of list of assets filed, any amlans, replies,
objections, etc. filed by parties is also to bevjpted to the other parties to the Inventory Progegsiand the other parties
are duty bound to acknowledge receipt of the same.

At the stage of filing of the suit and on first hieg, if the Court is satisfied that the proceedimge maintainable,
the Court will then direct the Cabeca de Casaltinst the list of assets and any other requiredudents not produced
earlier. It is noteworthy to mention that in cagstfsummons is not served on the heirs, moietgédrobr such other parties
which are required to be served by law result & é¢htire subsequent Inventory Proceedings to Heandlvoid and the

nullity can be brought to the notice of the Couny aubsequent stage of the said Inventory Procgedin

When the Inventory Proceeding is filed before tloan€where any interested party is under disabititpersonal
representative is appointed by the Court for tloapacitated interested party and then the Coudseds with the issuance
of first summons in the Inventory Proceeding.

The first summon issued by the Court contains thé date of hearing in the Inventory Proceedirgdfibefore it.
The interested parties can file their objectionstloa next date of hearing. The summons issued é&yCthurt shall also
contain annexure submitted by the Cabeca de Casdaliing to the declaration pertaining to the disassets of the estate

leaver.
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IMPORTANT JUDICIAL PRONOUNCEMENTS RELATING TO INVEN TORY PROCEEDINGS
UNDER THE FAMILY LAWS IN GOA

Zacarias Durate Domingos Pereira v. Camilo Inacio Earisto Pereira

The Court has held that the Inventory Proceedingshbe governed by the Portuguese Civil Code angrghis no

corresponding provision in other statutes which@aerrule this procedural law in the matters ofdntory Proceedings.
Smt. Premavati Basu Naik and Others Vs. Shri SuresBasu Naik and Another

Article 1565 safeguards the interest of heir whgred cannot be denied his lawful share in the iitdere of the parents.
This provision itself provides a right to the h&rprotect him even when the parents are alivethag cannot sell the
legitimate share without the consent of all thddrkein. The transactions are void and can be ctgglgin the lifetime of

the parents.
E. Nunes of Bicholim v. P Nicolau Fernandes of Meas

The Marriage Decree of 1946 contained a provisitrer@by divorce could not be granted to the spotike. Court, in

1974 struck down the provision as being unconstitai and violative of the provisions of the Cotgton of India.
Jose Paulo Coutinho v. Maria Luiza Valentina Pereia & Another

The Hon’ble Supreme Court of India has laid dowmhi& present case that when a Goan is domicilediiside state and
has immovable properties outside Goa, then the wainle properties cannot be partitioned accordinght law
applicable in that other state but will be govertgdthe Goan Civil Code and the inheritance in trteey Proceedings

would be calculated taking into consideration thepprties situated outside Goa as well.
CONCLUSIONS

To sum up, it would be apt to say that the Goa &sgion, Special Notaries and Inventory Proceedikuais 2012 has
benefited the entire state of Goa by putting th&relaw relating to Inventory Proceedings in ategsatic manner so that

there cannot be any ambiguity in the applicatiothefsame to the subjects it governs.

The Family Law applicable to the state of Goa gui@®s uniformity to its subjects irrespective oy distinction

on the basis of caste, creed, religion, sex, die.Justice is applied uniformly and fairly.

The provisions of law also appear to be modernistitature and confirms to the present society soand living

environment.

With the enactment of the Goa Succession, Speawhri¢s and Inventory Proceedings Act, 2012, iyas
another step towards bringing the law more clos¢né people so that maximum people can be bedéddfitét. The barrier
of language that was prevalent with the Portuguasguage in the Civil Code of 1867 is also takeraywith the

enactment of the said legislation which can be tstded by the common man.

The proceedings regarding conduct of Inventory @edings are also unambiguous and simple which ean b

understood by a common man. The law also aimsspbdal of the proceedings in a time bound manner.

The law can be very beneficial to the entire stdtoa if implemented in a logical and systematanmer.
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